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Subpart 19.5—Set-Asides for Small Business
19.501 General.

(a) The purpose of small business set-asides is to award certain acquisitions exclusively
to small business concerns. A“set-aside for small business” is the reserving of an
acquisition exclusively for participation by small business concerns. A small business
set-aside may be open to all small businesses. A small business set-aside of a single
acquisition or a class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside may be unilateral or joint. A
unilateral determination is one that is made by the contracting officer. A joint
determination is one that is recommended by the Small Business Administration

(SBA) procurement center representative (or, if a procurement center representative is
not assigned, see 19.402(a)) and concurred in by the contracting officer.

(c) The contracting officer shall review acquisitions to determine if they can be set aside
for small business, giving consideration to the recommendations of agency personnel
having cognizance of the agency’s small business programs. The contracting officer
shall perform market research and document why a small business set-aside is
inappropriate when an acquisition is not set aside for small business, unless an award is
anticipated to a small business under the 8(a), HUBZone, service-disabled veteran-
owned, or WOSB programs. If the acquisition is set aside for small business based

on this review, it is a unilateral set-aside by the contracting officer. Agencies may
establish threshold levels for this review depending upon their needs.

(d) At the request of an SBA procurement center representative, (or, if a procurement
center representative is not assigned, see 19.402(a)) the contracting officer shall make
available for review at the contracting office (to the extent of the SBA representative’s
security clearance) all proposed acquisitions in excess of the micro-purchase threshold
that have not been unilaterally set aside for small business.

(e) To the extent practicable, unilateral determinations initiated by a contracting officer
shall be used as the basis for small business set-asides rather than joint determinations
by an SBA procurement center representative and a contfacting officer.

(f) All solicitations involving set-asides must specify the applicable small business size
standard and NAICS code (see 19.303).

(g) Except as authorized by law, a contract may not be awarded as a result of a small
business set-aside if the cost to the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitiops - .

(a) The contracting officer shall set aside an individual acquisition or class of
acquisitions for competition among small businesses when—

(1) It is determined to be in the interest of maintaining or mobilizing the Nation’s full
productive capacity, war or national defense programs; or (2) Assuring that a fair
proportion of Government contracts in each industry category is placed with small
business concerns; and the circumstances described in 19.502-2 or 19.502-3(a) exist.
(b) This requirement does not apply to purchases of $3,000 or less ($15,000 or less for
acquisitions as described in 13.201(g)(1)), or purchases from required sources of supply




under Part 8 (e.g., Committee for Purchase From People Who are Blind or Severely
Disabled, and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides.

(a) Before setting aside an acquisition under this paragraph, refer to 19.203(b). Each
acquisition of supplies or services that has an anticipated dollar value exceeding $3,000
($15,000 for acquisitions as described in 13.201(g)(1)), but not over $150,000
($300,000 for acquisitions described in paragraph (1) of the Simplified Acquisition
Threshold definition at 2.101), is automatically reserved exclusively for small business
concerns and shall be set aside for small business unless the contracting officer
determines there is not a reasonable expectation of obtaining offers from two or more
responsible small business concerns that are competitive in terms of market prices,
quality, and delivery. If the contracting officer does not proceed with the small business
set-aside and purchases on an unrestricted basis, the contracting officer shall include in
the contract file the reason for this unrestricted purchase. If the contracting officer
receives only one acceptable offer from a responsible small business concern in
response to a set-aside, the contracting officer should make an award to that firm. If the
contracting officer receives no acceptable offers from responsible small business
concerns, the set-aside shall be withdrawn and the requirement, if still valid, shall be
resolicited on an unrestricted basis. The small business reservation does not preclude
the award of a contract as described in 19.203.

(b) Before setting aside an acquisition under this paragraph, refer to 19.203(c). The
contracting officer shall set aside any acquisition over $150,000 for small business
participation when there is a reasonable expectation that: (1) Offers will be obtained
from at least two responsible small business concerns offering the products of different
small business concerns (see paragraph (c) of this section); and (2) Award will be
made at fair market prices. Total small business set-asides shall not be made unless
such a reasonable expectation exists (see 19.502-3 as to partial set-asides).

Although past acquisition history of an item or similar items is always important, it is not
the only factor to be considered in determining whether a reasonable expectation exists.

In making R&D small business set-asides, there must also be a reasonable expectation
of obtaining from small businesses the best scientific and technological sources
consistent with the demands of the proposed acquisition for the best mix of cost,
performances, and' schedules.

(c) For small business set-asides other than for construction or services, any concern
proposing to furnish a product that it did not itself manufacture must furnish the product
of a small business manufacturer unless the SBA has granted either a waiver or
exception to the nonmanufacturer rule (see 19.102(f)). In industries where the SBA finds
. that there are no.small business manufacturers, it may issue a waiver to the
nonmanufacturer rule (see 19.102(f)(4) and (5)). In addition, SBA has-excepted
procurements processed under simplified acquisition procedures (see Part 13), where
the anticipated cost of the procurement will not exceed $25,000, from the
nonmanufacturer rule. Waivers permit small businesses to provide any firm’s product.
The exception permits small businesses to provide any domestic firm’s product. In
both of these cases, the contracting officer's determination in paragraph (b)(1) of this
subsection or the decision not to set aside a procurement reserved for small business
under paragraph (a) of this subsection will be based on the expectation of receiving




offers from at least two responsible small businesses, including nonmanufacturers,
offering the products of different concerns.

19.502-3 Partial set-asides

(a) The contracting officer shall set aside a portion of an acquisition, except for
construction, for exclusive small business participation when—

(1) A total set-aside is not appropriate (see 19.502-2); (2) The requirement is severable
into two or more economic production runs or reasonable lots; (3) One or more small
business concerns are expected to have the technical competence and productive
capacity to satisfy the set-aside portion of the requirement at a fair market price; (4) The
acquisition is not subject to simplified acquisition procedures; and (5) A partial set-aside
shall not be made if there is a reasonable expectation that only two concerns (one large
and one small) with capability will respond with offers unless authorized by the head of
a contracting activity on a case-by-case basis. Similarly, a class of acquisitions, not
including construction, may be partially set aside. Under certain specified conditions,
partial set-asides may be used in conjunction with multiyear contracting procedures.

(b) When the contracting officer determines that a portion of an acquisition is to be set
aside, the requirement shall be divided into a set-aside portion and a non-set-aside
portion, each of which shall (1) be an economic production run or reasonable

lot and (2) have terms and a delivery schedule comparable to the other. When
practicable, the set-aside portion should make maximum use of small business
capacity. (c)(1) The contracting officer shall award the non-set-aside portion using
normal contracting procedures. (2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eligible concerns on the set-
aside portion, as provided in the solicitation, and make award. Negotiations shall be
conducted only with those offerors who have submitted responsive offers on the non-
set-aside portion. Negotiations shall be conducted with small business concerns in the
order of priority as indicated in the solicitation (but see paragraph (c)(2)(ii) of this
section). The set-aside portion shall be awarded as provided in the solicitation. An
offeror entitled to receive the award for quantities of an item under the non-set-aside
portion and who accepts the award of additional quantities under the set-aside

portion shallnot be requested to accept a lower price because of the increased
quantities of the award, nor shall negotiation be conducted-with a view to obtaining such
a lower price based solely upon receipt of award of both portions of the acquisition. This
does not prevent acceptance by the contracting officer of voluntary reductions in the
price from the low eligible offeror before award, acceptance of voluntary refunds, or the
change of prices after award by negotiation of a contract modification. (ii) If equal low
offers are received on the non-setaside portion from concerns eligible for the set-aside
portion, the concern that is awarded the non-set-aside part of the acquisition shall have
first priority with respect to negotiations for the set-aside.

19.502-4 Methods of conducting set-asides

(a) Total small business set-asides may be conducted by using simplified acquisition
procedures (see Part 13), sealed bids (see Part 14), or competitive proposals (see Part
15). Partial small business set-asides may be conducted using sealed bids (see Part
14), or competitive proposals (see Part 15).

(b) Except for offers on the non-set-aside portion of partial

set-asides, offers received from concerns that do not qualify




as small business concerns shall be considered nonresponsive and shall be rejected.
However, before rejecting an offer otherwise eligible for award because of questions
concerning the size representation, an SBA determination must be obtained (see
Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an acquisition

None of the following is, in itself, sufficient cause for not setting aside an acquisition:

(a) A large percentage of previous contracts for the required item(s) has been placed
with small business concerns.

(b) The item is on an established planning list under the

Industrial Readiness Planning Program. However, a total small business set-aside shall
not be made when the list contains a large business Planned Emergency Producer of
the item(s) who has conveyed a desire to supply some or all of the required items.

(c) The item is on a Qualified Products List. However, a total small business set-aside
shall not be made if the list contains the products of large businesses unless none of the
large businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt of offers.

(e) The acquisition is classified.

(f) Small business concerns are already receiving a fair proportion of the agency’s
contracts for supplies and services.

(g) A class small business set-aside of the item or service has been made by another
contracting activity.

(h) A “brand name or equal” product description will be used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business

(a) A class of acquisitions of selected products or services, or a portion of the
acquisitions, may be set aside for exclusive participation by small business concerns if
individual acquisitions in the class will meet the criteria in 19.502-1, 19.502-2, or
19.502-3(a). The determination to make a class small-business set-aside shall not
depend on the exisfence of a current acquisition if future acquisitions can be clearly
foreseen.

(b) The determination to set aside a class of acquisitions for small business may be
either unilateral or joint.

(c) Each class small business set-aside determination shall be in writing and must—
(1) Specifically identify the product(s) and service(s) it covers; '
(2) Provide that the set-aside does not apply to any acquisition automatlcally reserved
for small business concerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the (named) contracting office(s) making
the determination; and

(4) Provide that the set-aside does not apply to any individual acquisition if the
requirement is not severable into two or more economic production runs or reasonable
lots, in the case of a partial class set-aside.

(d) The contracting officer shall review each individual acquisition arising under a class
small business set-aside to identify any changes in the magnitude of requirements,
specifications, delivery requirements, or competitive market conditions that have




occurred since the initial approval of the class set-aside. If there are any changes of
such a material nature as to result in probable payment of more than a fair market price
by the Government or in a change in the capability of small business concerns to satisfy
the requirements, the contracting officer may withdraw or modify (see 19.506(a)) the
unilateral or joint set-aside by giving written notice to the SBA procurement center
representative (or, if a procurement center representative is not assigned, see
19.402(a)) stating the reasons.

19.504 Inclusion of Federal Prison Industries, Inc.

When using competitive procedures in accordance with 8.602(a)(4), agencies shall
include Federal Prison Industries, Inc. (FPI), in the solicitation process and consider a
timely offer from FPI.

19.505 Rejecting Small Business Administration recommendations

(a) If the contracting officer rejects a recommendation of the SBA procurement center
representative (or, if a procurement center representative is not assigned, see
19.402(a)) or breakout procurement center representative, written notice

shall be furnished to the appropriate SBA representative within 5 working days of the
contracting officer's receipt of the recommendation. (b) The SBA procurement center
representative (or, if a procurement center representative is not assigned, see
19.402(a)) may appeal the contracting officer’s rejection to the head of the contracting
activity (or designee) within 2 working days after receiving the notice. The head of the
contracting activity (or designee) shall render a decision in writing, and provide it to the
SBA representative within 7 working days. Pending issuance of a decision to the SBA
representative, the contracting officer shall suspend action on the acquisition.

(c) If the head of the contracting activity agrees that the contracting officer's rejection
was appropriate—

(1) Within 2 working days, the SBA procurement center representative (or, if a
procurement center representative is not assigned, see 19.402(a)) may request the
contracting officer to suspend action on the acquisition until the SBA Administrator
appeals to the agency head (see paragraph (f) of this section); and (2) The SBA must
be allowed 15 working days after making such a written request, within which the
Administrator of SBA—(i) May appeal to the Secretary of the Department

concerned; and (ii) Must notify the contracting officer whether the further appeal has, in
fact, been taken. If notification is not received by the contracting officer within the 15-
day period, it is deemed that the SBA request to suspend the contract action has been
withdrawn and that an appeal to the Secretary was not taken. (d) When the contracting
officer has been motified within the 15-day period that the SBA has appealed to the
agency head, the head of the contracting activity (or designee) shall forward justification
for its decision to the agency head. The contracting officer shall suspend contract action
until notification is received that the SBA appeal has been settled. (e) The agency head
shall reply to the SBA within 30 working days after receiving the appeal. The decision of
the agency head shall be final.

(f) A request to suspend action on an acquisition need not be honored if the contracting
officer determines that proceeding to contract award and performance is in the public
interest. The contracting officer shall include in the contract file a statement of the facts




justifying the determination, and shall promptly notify the SBA representative of the
determination
and provide a copy of the justification.

19.506 Withdrawing or modifying small business setasides

(a) If, before award of a contract involving a small business set-aside, the contracting
officer considers that award would be detrimental to the public interest (e.g., payment of
more than a fair market price), the contracting officer may withdraw the small business
set-aside determination whether it was unilateral or joint. The contracting officer shall
initiate a withdrawal of an individual small business set-aside by giving written notice to
the agency small business specialist and the SBA procurement center representative
(or, if a procurement center representative is not assigned, see 19.402(a)) stating

the reasons. In a similar manner, the contracting officer may modify a unilateral or joint
class small business set-aside to withdraw one or more individual acquisitions.

(b) If the agency small business specialist does not agree to a withdrawal or
modification, the case shall be promptly referred to the SBA representative (or, if a
procurement center representative is not assigned, see 19.402(a)) for review.

(c) The contracting officer shall prepare a written statement supporting any withdrawal
or modification of a small business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business setaside

(a) If a small business set-aside acquisition or portion of an acquisition is not awarded,
the unilateral or joint determination to set the acquisition aside is automatically dissolved
for the unawarded portion of the set-aside. The required supplies and/or services for
which no award was made may be acquired by sealed bidding or negotiation, as
appropriate.

(b) Before issuing a solicitation for the items called for in a small business set-aside that
was dissolved, the contracting officer shall ensure that the delivery schedule is realistic
in the light of all relevant factors, including the capabilities of small

business concerns.

19.508 Solicitation provisions and contract clauses

(a) [Reserved]

(b) [Reserved]

(c) The contracting officer shall insert the clause at 52.219-6, Notice of Total Small
Business Set-Aside, in solicitations and contracts involving total small business
setasides. The clause at 52.219-6 with its Alternate | will be used when the acquisition
is for a product in*a class for which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)). Use the clause at 52.219-6 with its
Alternate Il when including FPI in the competition in accordance with 19.504.

(d) The contracting officer shall insert the clause at 52.219-7, Notice of Partial Small
Business Set-Aside, in solicitations and contracts involving partial small business
set-asides. The clause at 52.219-7 with its Alternate | will be used when the acquisition
is for a product in a class for which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)). Use the clause at 52.219-7 with its
Alternate Il when including FPI in the competition in accordance with 19.504.




(e) The contracting officer shall insert the clause at 52.219-14, Limitations on
Subcontracting, in solicitations and contracts for supplies, services, and construction, if
any portion of the requirement is to be set aside for small business and

the contract amount is expected to exceed $150,000.
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FAC 2005-52 SUMMARY OF ITEMS

Federal Acquisition Circular (FAC) 2005-52 amends the Federal Acquisition Regulation
(FAR) as specified below:

Item |—Sustainable Acquisition (FAR Case 2010-001 ) (Interim)

This interim rule amends the FAR to implement Executive Order 13514, Federal
Leadership in Environmental, Energy, and Economic Performance, and Executive Order
13423, Strengthening Federal Environmental, Energy, and Transportation Management.
ltrequires Federal agencies to leverage agency acquisitions to foster markets for
sustainable technologies, materials, products, and services. Federal agencies are
additionally required to implement high-performance sustainable building design,
construction, renovation, repair, commissioning, operation and maintenance,
management, and deconstruction practices in applicable acquisitions. Contractors will
be required to support the goals of an agency’s environmental management system.

Item ll-Contract Closeout (FAR Case 2008-020)

This final rule amends the FAR procedures for closing out contracts. A proposed rule
was published August 20, 2009. This rule revises procedures and sets forth a timeframe
for clearing final patent reports; updates quick-closeout procedures, including applicable
thresholds; sets forth a description of an adequate final indirect cost rate proposal and
supporting data; and adds language for withholding fees to protect the Government’s
interest and encourage timely submissions of an adequate final indirect cost rate
proposal. The rule does not impose any additional requirements on small businesses.

Item lll—-Prohibition on Contracting with Inverted Domestic Corporations (FAR .
Case 2008-009)

-

This final rule implements section 740 of Division C of the:Consolidated Appropriations
Act, 2010 (Pub. L. 111-117) and similar restrictions in 2008 and 2009 appropriations
acts, which prohibit the award of contracts using appropriated funds to any foreign
incorporated entity that is treated as an inverted domestic corporation or to any
subsidiary of one, except as permitted in specific exceptions as set forth in the rule. The
rule does not impose any requirements on small businesqes.'

ltem IV—Buy-American Exemption for Commercial Information Technology—
Construction Material (FAR Case 2009-039) 3

This rule adopts as final, without change, an interim rule. The interim rule amended the
FAR to implement section 615 of Division C, Title VI, of the Consolidated Appropriations
Act, 2010 (Pub. L. 111-117). Section 615 authorizes exemption from the Buy American
Act for acquisition of information technology that is a commercial item.




Item V—OQversight of Contractor Ethics Programs (FAR Case 2010-017)

This final rule modifies FAR 42.302, Contract Administration Functions, to add to the list
of contract administration functions, the function of ensuring that contractors have
implemented FAR 52.203-13, Contractor Code of Business Ethics and Conduct.
Contracting officers may ask to see a contractor's code of ethics or a contractor's ethics
program, but the contracting officer is not required to ask for a copy of any documents.

FAR 52.219-29 [Corrected]

FAR 52.219-29(c)(2) is corrected by removing “Services (except construction), the
concern will perform at least 50 percent of the cost of the contract incurred for personnel
with its own employees;" and adding “Supplies or products (other than procurement
from a non-manufacturer in such supplies or products), the concern will perform at least
50 percent of the cost of manufacturing the supplies or products (not including the

costs of materials);” in it place.
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Subpart 19.5—Set-Asides for Small Business
19.501 General.

(a) The purpose of small business set-asides is to award certain acquisitions exclusively
to small business concerns. A“set-aside for small business” is the reserving of an
acquisition exclusively for participation by small business concerns. A small business
set-aside may be open to all small businesses. A small business set-aside of a single
acquisition or a class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside may be unilateral or joint. A
unilateral determination is one that is made by the contracting officer. A joint
determination is one that is recommended by the Small Business Administration

(SBA) procurement center representative (or, if a procurement center representative is
not assigned, see 19.402(a)) and concurred in by the contracting officer.

(c) The contracting officer shall review acquisitions to determine if they can be set aside
for small business, giving consideration to the recommendations of agency personnel
having cognizance of the agency’s small business programs. The contracting officer
shall perform market research and document why a small business set-aside is
inappropriate when an acquisition is not set aside for small business, unless an award is
anticipated to a small business under the 8(a), HUBZone, service-disabled veteran-
owned, or WOSB programs. If the acquisition is set aside for small business based

on this review, it is a unilateral set-aside by the contracting officer. Agencies may
establish threshold levels for this review depending upon their needs.

(d) At the request of an SBA procurement center representative, (or, if a procurement
center representative is not assigned, see 19.402(a)) the contracting officer shall make
available for review at the contracting office (to the extent of the SBA representative’s
security clearance) all proposed acquisitions in excess of the micro-purchase threshold
that have not been unilaterally set aside for small business.

(e) To the extent practicable, unilateral determinations initiated by a contracting officer
shall be used as the basis for small business set-asides rather than joint determinations
by an SBA procurement center representative and a contpacting officer.

(f) All solicitations involving set-asides must specify the applicable small business size
standard and NAICS code (see 19.303).

(g) Except as authorized by law, a contract may not be awarded as a result of a small
business set-aside if the cost to the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

. 19.502-1 Requirements for setting aside acquisiti‘éj\s"

(a) The contracting officer shall set aside an individual acquisition or class of
acquisitions for competition among small businesses when—

(1) Itis determined to be in the interest of maintaining or mobilizing the Nation'’s full
productive capacity, war or national defense programs; or (2) Assuring that a fair
proportion of Government contracts in each industry category is placed with small
business concerns; and the circumstances described in 19.502-2 or 19.502-3(a) exist.
(b) This requirement does not apply to purchases of $3,000 or less ($15,000 or less for
acquisitions as described in 13.201(g)(1)), or purchases from required sources of supply




under Part 8 (e.g., Committee for Purchase From People Who are Blind or Severely
Disabled, and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides.

(a) Before setting aside an acquisition under this paragraph, refer to 19.203(b). Each
acquisition of supplies or services that has an anticipated dollar value exceeding $3,000
($15,000 for acquisitions as described in 13.201(g)(1)), but not over $150,000

($300,000 for acquisitions described in paragraph (1) of the Simplified Acquisition
Threshold definition at 2.101), is automatically reserved exclusively for small business
concerns and shall be set aside for small business unless the contracting officer
determines there is not a reasonable expectation of obtaining offers from two or more
responsible small business concerns that are competitive in terms of market prices,
quality, and delivery. If the contracting officer does not proceed with the small business
set-aside and purchases on an unrestricted basis, the contracting officer shall include in
the contract file the reason for this unrestricted purchase. If the contracting officer
receives only one acceptable offer from a responsible small business concern in
response to a set-aside, the contracting officer should make an award to that firm. If the
contracting officer receives no acceptable offers from responsible small business
concerns, the set-aside shall be withdrawn and the requirement, if still valid, shall be
resolicited on an unrestricted basis. The small business reservation does not preclude
the award of a contract as described in 19.203.

(b) Before setting aside an acquisition under this paragraph, refer to 19.203(c). The
contracting officer shall set aside any acquisition over $150,000 for small business
participation when there is a reasonable expectation that: (1) Offers will be obtained
from at least two responsible small business concerns offering the products of different
small business concerns (see paragraph (c) of this section); and (2) Award will be
made at fair market prices. Total small business set-asides shall not be made unless
such a reasonable expectation exists (see 19.502-3 as to partial set-asides).

Although past acquisition history of an item or similar items is always important, it is not
the only factor to be considered in determining whether a reasonable expectation exists.

In making R&D small business set-asides, there must also be a reasonable expectation
of obtaining from small businesses the best scientific and technological sources
consistent with the demands of the proposed acquisition for the best mix of cost,
performances, and schedules. :

(c) For small business set-asides other than for construction or services, any concern
proposing to furnish a product that it did not itself manufacture must furnish the product
of a small business manufacturer unless the SBA has granted either a waiver or
exception tg. the nonmanufacturer rule (see 19.102(f)).In industries where the SBA finds

-= that there ate no.small business manufacturers, it may issue a waiver to the

nonmanufacturer rule (see 19.102(f)(4) and (5)). In addition, SBA has-excepted
procurements processed under simplified acquisition procedures (see Part 13), where
the anticipated cost of the procurement will not exceed $25,000, from the
nonmanufacturer rule. Waivers permit small businesses to provide any firm’s product.
The exception permits small businesses to provide any domestic firm's product. In
both of these cases, the contracting officer's determination in paragraph (b)(1) of this
subsection or the decision not to set aside a procurement reserved for small business
under paragraph (a) of this subsection will be based on the expectation of receiving




offers from at least two responsible small businesses, including nonmanufacturers,
offering the products of different concerns.

19.502-3 Partial set-asides

(a) The contracting officer shall set aside a portion of an acquisition, except for
construction, for exclusive small business participation when—

(1) A total set-aside is not appropriate (see 19.502-2); (2) The requirement is severable
into two or more economic production runs or reasonable lots; (3) One or more small
business concerns are expected to have the technical competence and productive
capacity to satisfy the set-aside portion of the requirement at a fair market price; (4) The
acquisition is not subject to simplified acquisition procedures; and (5) A partial set-aside
shall not be made if there is a reasonable expectation that only two concerns (one large
and one small) with capability will respond with offers unless authorized by the head of
a contracting activity on a case-by-case basis. Similarly, a class of acquisitions, not
including construction, may be partially set aside. Under certain specified conditions,
partial set-asides may be used in conjunction with multiyear contracting procedures.

(b) When the contracting officer determines that a portion of an acquisition is to be set
aside, the requirement shall be divided into a set-aside portion and a non-set-aside
portion, each of which shall (1) be an economic production run or reasonable

lot and (2) have terms and a delivery schedule comparable to the other. When
practicable, the set-aside portion should make maximum use of small business
capacity. (c)(1) The contracting officer shall award the non-set-aside portion using
normal contracting procedures. (2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eligible concerns on the set-
aside portion, as provided in the solicitation, and make award. Negotiations shall be
conducted only with those offerors who have submitted responsive offers on the non-
set-aside portion. Negotiations shall be conducted with small business concerns in the
order of priority as indicated in the solicitation (but see paragraph (c)(2)(ii) of this
section). The set-aside portion shall be awarded as provided in the solicitation. An
offeror entitled to receive the award for quantities of an item under the non-set-aside
portion and who accepts the award of additional quantities under the set-aside

portion shall'not be requested to accept a lower price because of the increased
quantities of the award, nor shall negotiation be conducted-with a view to obtaining such
a lower price based solely upon receipt of award of both portions of the acquisition. This
does not prevent acceptance by the contracting officer of voluntary reductions in the
price from the low eligible offeror before award, acceptance of voluntary refunds, or the
change of prices after award by negotiation of a contract modification. (ii) If equal low
offers are received on the non-setaside portion from concerns eligible for the set-aside
portion, the concern that is awarded the non-set-aside part of the acquisition shall have
first priority with respect to negotiations for the set-aside.

19.502-4 Methods of conducting set-asides

(a) Total small business set-asides may be conducted by using simplified acquisition
procedures (see Part 13), sealed bids (see Part 14), or competitive proposals (see Part
15). Partial small business set-asides may be conducted using sealed bids (see Part
14), or competitive proposals (see Part 15).

(b) Except for offers on the non-set-aside portion of partial

set-asides, offers received from concerns that do not qualify




as small business concerns shall be considered nonresponsive and shall be rejected.
However, before rejecting an offer otherwise eligible for award because of questions
concerning the size representation, an SBA determination must be obtained (see
Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an acquisition

None of the following is, in itself, sufficient cause for not setting aside an acquisition:

(a) A large percentage of previous contracts for the required item(s) has been placed
with small business concerns.

(b) The item is on an established planning list under the

Industrial Readiness Planning Program. However, a total small business set-aside shall
not be made when the list contains a large business Planned Emergency Producer of
the item(s) who has conveyed a desire to supply some or all of the required items.

(c) The item is on a Qualified Products List. However, a total small business set-aside
shall not be made if the list contains the products of large businesses unless none of the
large businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt of offers.

(e) The acquisition is classified.

(f) Small business concerns are already receiving a fair proportion of the agency’s
contracts for supplies and services.

(g) A class small business set-aside of the item or service has been made by another
contracting activity.

(h) A “brand name or equal” product description will be used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business

(a) A class of acquisitions of selected products or services, or a portion of the
acquisitions, may be set aside for exclusive participation by small business concerns if
individual acquisitions in the class will meet the criteria in 19,502-1, 19.502-2, or
19.502-3(a). The determination to make a class small business set-aside shall not
depend on the exisfence of a current acquisition if future acquisitions can be clearly
foreseen.

(b) The determination to set aside a class of acquisitions for small business may be
either unilateral or joint.

(c) Each class small business set-aside determination shall be in writing and must—
(1) Specifically identify the product(s)-and service(s) it covers; _ :
(2) Provide that the set-aside does not apply to any aequisition automatically reserved
for small business concerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the (named) contracting office(s) making
the determination; and

(4) Provide that the set-aside does not apply to any individual acquisition if the
requirement is not severable into two or more economic production runs or reasonable
lots, in the case of a partial class set-aside.

(d) The contracting officer shall review each individual acquisition arising under a class
small business set-aside to identify any changes in the magnitude of requirements,
specifications, delivery requirements, or competitive market conditions that have




occurred since the initial approval of the class set-aside. If there are any changes of
such a material nature as to result in probable payment of more than a fair market price
by the Government or in a change in the capability of small business concerns to satisfy
the requirements, the contracting officer may withdraw or modify (see 19.506(a)) the
unilateral or joint set-aside by giving written notice to the SBA procurement center
representative (or, if a procurement center representative is not assigned, see
19.402(a)) stating the reasons.

19.504 Inclusion of Federal Prison Industries, Inc.

When using competitive procedures in accordance with 8.602(a)(4), agencies shall
include Federal Prison Industries, Inc. (FPI), in the solicitation process and consider a
timely offer from FPI.

19.505 Rejecting Small Business Administration recommendations

(a) If the contracting officer rejects a recommendation of the SBA procurement center
representative (or, if a procurement center representative is not assigned, see
19.402(a)) or breakout procurement center representative, written notice
shall be furnished to the appropriate SBA representative within 5 working days of the
contracting officer’s receipt of the recommendation. (b) The SBA procurement center
representative (or, if a procurement center representative is not assigned, see
19.402(a)) may appeal the contracting officer's rejection to the head of the contracting
activity (or designee) within 2 working days after receiving the notice. The head of the
contracting activity (or designee) shall render a decision in writing, and provide it to the
SBA representative within 7 working days. Pending issuance of a decision to the SBA
representative, the contracting officer shall suspend action on the acquisition.
(c) If the head of the contracting activity agrees that the contracting officer's rejection
was appropriate—
(1) Within 2 working days, the SBA procurement center representative (or, if a
procurement center representative is not assigned, see 19.402(a)) may request the
contracting officer to suspend action on the acquisition until the SBA Administrator
appeals to the agency head (see paragraph (f) of this section); and (2) The SBA must
be allowed 15 working days after making such a written request, within which the
Administrator of SBA—(i) May appeal to the Secretary of the Department
concerned; and (i) Must notify the contracting officer whether the further appeal has, in
fact, been taken. If notification is not received by the contracting officer within the 15-
day period, it is deemed that the SBA request to suspend the contract action has been
withdrawn and that an appeal to the Secretary was not taken. (d) When the contracting
--officer has been sotified within the 15-day period that the SBA has appealed to the
agency head, the head of the contracting activity (or designee) shall forward justification
for its decision to the agency head. The contracting officer shall suspend contract action
until notification is received that the SBA appeal has been settled. (e) The agency head
shall reply to the SBA within 30 working days after receiving the appeal. The decision of
the agency head shall be final.
(f) A request to suspend action on an acquisition need not be honored if the contracting
officer determines that proceeding to contract award and performance is in the public
interest. The contracting officer shall include in the contract file a statement of the facts




justifying the determination, and shall promptly notify the SBA representative of the
determination
and provide a copy of the justification.

19.506 Withdrawing or modifying small business setasides

(a) If, before award of a contract involving a small business set-aside, the contracting
officer considers that award would be detrimental to the public interest (e.g., payment of
more than a fair market price), the contracting officer may withdraw the small business
set-aside determination whether it was unilateral or joint. The contracting officer shall
initiate a withdrawal of an individual small business set-aside by giving written notice to
the agency small business specialist and the SBA procurement center representative
(or, if a procurement center representative is not assigned, see 19.402(a)) stating

the reasons. In a similar manner, the contracting officer may modify a unilateral or joint
class small business set-aside to withdraw one or more individual acquisitions.

(b) If the agency small business specialist does not agree to a withdrawal or
modification, the case shall be promptly referred to the SBA representative (or, if a
procurement center representative is not assigned, see 19.402(a)) for review.

(c) The contracting officer shall prepare a written statement supporting any withdrawal
or modification of a small business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business setaside

(a) If a small business set-aside acquisition or portion of an acquisition is not awarded,
the unilateral or joint determination to set the acquisition aside is automatically dissolved
for the unawarded portion of the set-aside. The required supplies and/or services for
which no award was made may be acquired by sealed bidding or negotiation, as
appropriate.

(b) Before issuing a solicitation for the items called for in a small business set-aside that
was dissolved, the contracting officer shall ensure that the delivery schedule is realistic
in the light of all relevant factors, including the capabilities of small

business concerns. ‘

19.508 Solicitation provisions and contract clauses

(a) [Reserved]

(b) [Reserved]

(c) The contracting officer shall insert the clause at 52.219-6, Notice of Total Small
Business Set-Aside, in solicitations and contracts involving total small business
setasides. The clause at 52.219-6 with its Alternate | will be used when the acquisition
is for a product in*a class for which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)). Use the clause at 52.219-6 with its
Alternate Il when including FPI'in the competition in accordance with 19.504.

(d) The contracting officer shall insert the clause at 52.21 9-7, Notice of Partial Small
Business Set-Aside, in solicitations and contracts involving partial small business
set-asides. The clause at 52.219-7 with its Alternate | will be used when the acquisition
is for a product in a class for which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)). Use the clause at 52.219-7 with its
Alternate Il when including FPI in the competition in accordance with 19.504.




(e) The contracting officer shall insert the clause at 52.219-14, Limitations on
Subcontracting, in solicitations and contracts for supplies, services, and construction, if
any portion of the requirement is to be set aside for small business and

the contract amount is expected to exceed $150,000.




