ADR AT THE DOT BOARD OF CONTRACT APPEALS

Background


At its inception, the Department of Transportation, like other Federal Government agencies, established a Board of Contract Appeals (Board or DOTBCA) as an informal, quasi-judicial forum to hear and resolve Government contract disputes.  Originally, the Board’s existence and functions were authorized by regulation.  Pursuant to the Contract Disputes Act of 1978 (CDA), 41 U.S.C. § 601 et seq., Congress statutorily authorized agency Boards of Contract Appeals to function with the independence of trial courts while providing informal and expeditious resolution of contract disputes with impartiality to both the Government and the contractor.  Congress granted the Boards concurrent jurisdiction over contract claims with the U. S. Court of Federal Claims and empowered the Boards to grant the same relief available to a litigant in that court.  In accordance with the CDA, decisions of the Boards are not subject to agency review and are final unless appealed by either the Government or the contractor to the U.S. Court of Appeals for the Federal Circuit.  In the 35 years of the Board’s existence, the Court of Appeals has reversed only four of the Board’s decisions.

The DOTBCA is a longstanding advocate of the use of ADR to resolve contract disputes.  Even before the 1990 enactment of the Alternative Disputes Resolution Act, 5 U.S.C. § 572 et seq., the DOTBCA made extensive use of settlement conferences to facilitate the settlement of appeals.  In 1988, the DOTBCA observed the growing use of methods more structured than simple settlement conferences for achieving settlement in the private sector business community.  That year, the DOTBCA was the first agency Board to amend its rules to specifically provide for alternative dispute resolution processes.  48 C.F.R. 6302.30.   Pursuant to the ADRA, the Secretary designated the DOTBCA judges to serve as neutrals in contract related matters.  49 C.F.R. § 1.23.

The DOTBCA is comprised of three judges, each of whom has over 25 years of extensive experience in a broad spectrum of both acquisition and litigation matters.  Each of the judges has attended numerous continuing legal education courses, including ADR seminars and training sessions, to enhance their dispute resolution skills.  Over the years, the DOTBCA judges have provided ADR assistance in a variety of contract disputes such as complex construction claims and ship repair disputes, as well as claims arising under services and supply contracts.

In accordance with the ADRA, ADR proceedings at the DOTBCA are voluntary and confidential.  Records are not kept of the proceeding and information disclosed by the parties during the ADR proceeding is not released, except as required by law.

ADR Methods


Although the Board’s ADR Rule addresses only two types of ADR processes -- settlement judge and mini-trial -- it also makes clear that other settlement techniques are not precluded.  In practice, the methods of ADR available at the Board are limited only by the creativity of the parties and the judge’s approval.  The BCA judges work with the parties to help them structure an ADR method that is best suited to the particular case.  

Upon selection of the ADR method, the parties execute an agreement that governs the ADR process.  The parties draft the ADR agreement according to their needs.  The DOTBCA requires that the agreement provide that each party will have a person with settlement authority in attendance at the ADR proceeding.  A description of the ADR methods most commonly used to resolve Government contract disputes follows.

1.  Non-Binding Evaluative Mediation

The ADR method that has proven to be most popular and effective at the DOTBCA is “non-binding evaluative mediation.”  This type of proceeding is uncomplicated and virtually risk free.  It is similar to the “settlement judge” method mentioned in the Board’s Rule but, in evaluative mediation, the ADR judge plays a more active role as a neutral advisor and facilitator.  To aid the judge’s understanding of the case, the parties submit, in advance of the ADR session, position papers identifying the disputed factual and legal issues.  The parties usually also furnish the judge the most relevant documents in the record.

At the ADR session, each party makes a presentation to the judge.  The type of presentation can be more or less formal, depending upon the wishes of the parties.  For example, a less formal presentation could consist of a statement by a party’s counsel detailing the evidence relied upon and explaining how that evidence supports its legal position.  A more formal presentation would be for a party to call witnesses to set forth the evidence combined with an argument by counsel on the legal issues.  Unlike a traditional hearing, the witnesses are not sworn and cross-examination usually is not permitted.    


Following the presentations, the judge meets with each party separately to provide a neutral evaluation of the strengths and weaknesses of the party’s case.  The evaluation, coming from a judge with extensive experience in Government contract law, alerts the person with settlement authority, who may not have been familiar with both sides of the case, to the risks of failing to settle the matter.  After these separate meetings, the parties reconvene for negotiations.  The judge may remain at the table to facilitate the talks or may be available to assist the parties on an as-needed basis.  When negotiations have been ongoing for a while the judge might meet separately with each of the parties again and may engage in a sort of “shuttle diplomacy” going between the parties to assist in overcoming impasses.

2.  Binding Summary Trial
Another type of ADR that has been successful at other BCAs is a “binding, summary trial.”  This more formal type of proceeding is comparable to binding arbitration.  The parties agree to present the case to a single judge. The parties may agree to limit the type or length of the presentation, the number of witnesses who testify, whether the witnesses will be sworn, and may set other criteria relevant to the particular circumstances of the dispute.  At the conclusion of the proceeding, or at some stipulated time thereafter, the judge will issue a written summary decision that is binding upon both parties.  Decisions rendered after a binding summary trial may not be cited as precedent in later cases and may not be appealed.  

Board Assisted ADR Prior to a Claim


The BCA Judges are available to conduct ADR proceedings at any stage of a dispute, even if there has not yet been a claim, a contracting officer’s decision, or an appeal to the Board.   Therefore, if a dispute arises during contract performance concerning the proper interpretation of a contract requirement, the DOTBCA may assist the parties in resolving that issue immediately.  Recently, certain solicitations issued by the Department have included a clause designating the DOTBCA as the source of ADR neutrals for all problems arising during contract performance prior to a Contracting Officer’s decision on a claim.  Pre-claim Board assisted ADR provides speedy and inexpensive resolution of disputes, helps to avoid delay and disruption claims, and helps to preserve the relationship between the parties.  Whether or not a clause providing for DOTBCA assisted ADR exists in a contract, the parties may get the Board involved in early dispute resolution simply by notifying the DOTBCA in writing that they have agreed to seek the Board’s assistance to resolve a disputed issue by ADR.  Upon receipt of that notice, a judge will contact the parties to schedule the ADR proceeding

ADR At the DOTBCA In Non-Contract Disputes


DOTBCA judges are available to serve as neutrals, not just for contract matters, but for all types of disputes or disagreements that may arise at DOT.  Again, the choice of the ADR method is up to the agreement of the parties, with the judge’s approval.  Because the judges perform their regular duties with total independence from DOT, the Board provides a particularly neutral forum for ADR not available elsewhere in the Department.

What If The ADR Process Fails To Produce A Settlement? 


Approximately 95% of the ADR proceedings conducted by the DOTBCA judges have resulted in settlement.  However, failure to reach an ADR settlement in a case that has been appealed to the Board means only that the parties will follow the traditional dispute procedures.  Generally, if ADR fails, the ADR judge no longer participates in the case unless requested to do so by the parties.
 For contract disputes that have not been appealed to the Board, and for non-contract disputes, if ADR fails, the parties will resort to the dispute resolution process available for the type of dispute involved.  Of course, even if ADR fails, the parties may still settle the matter at any time during the litigation process.
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