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 Dispute Resolution

  Council

 Talk About It

The Players:  Mary, the Federal agency office manager; Bob, the office administrative assistant, who received a reprimand; the mediator.

Bob requested mediation.  He wanted Mary to rescind a letter of reprimand that he received for insubordination.  

The mediator opened the session by explaining the purpose of mediation and discussing the agreement to mediate and the confidentiality of the process.  Because Bob requested mediation, the mediator asked Bob to talk about his concerns first.  

 Bob talked about the importance of his job to the agency and his family.  He was fearful that he would be terminated from employment or might not get another job if the letter of reprimand remained in his personnel file.  Bob was the sole supporter of his family and the possibility of losing his job weighed heavily upon him.  He talked about how he took pride in his ability to support Mary despite what he felt to be her unprofessional style of managing the office.  He was issued the letter of reprimand following an (cont. p.2)

What’s Inside

This issue of DOT ADR Update focuses on the fastest growing form of ADR in the Federal government: mediation.  Mediation is being used to resolve workplace and EEO complaints, contract disputes, tort claims, and civil enforcement cases.  This issue also introduces a new feature called “Talk About It.”  The purpose of this feature is to help DOT employees better understand the types of workplace issues that are mediated and how mediation may help employees resolve conflicts that cause them to feel angry, hurt, or frustrated and that hinder their job performance.  
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 Talk About It (cont.)

incident when he stormed out of Mary’s office and went home after a heated argument over the completion of an assignment.  He stated that Mary would use inappropriate language when she was mad and he no longer could accept her unprofessional behavior.  

Mary voiced frustration with supervising Bob.  She struggled to find the best way to supervise Bob because she perceived him to be moody.  Some days he would be fine, but other days he would “fly off the handle” and challenge her authority.  Mary felt that their working relationship had deteriorated to a breaking point.  She issued the letter of reprimand when Bob walked off the job without permission.   Mary stated that the letter of reprimand was issued because of Bob’s attitude and was not related to his work products.  She told Bob that she appreciated and admired his attention to detail.  Mary also disclosed her frustration with her role as a supervisor.  She was trained as a technician and she never anticipated the position would carry so much stress, especially dealing with employees.  

After listening to each other, Bob and Mary, with the assistance of the mediator, developed some options for transforming the conflict into constructive change.  Mary told Bob that she would rescind the letter of reprimand after six months if his work attitude improved.  Bob accepted the offer.  He asked Mary if she would allow him to take a class in conflict resolution, to help him develop some skills that would help him deal with tense situations in a more constructive manner.  Mary agreed to pay for the course.  The mediator drafted an agreement including these terms, and Bob and Mary signed it.

Mary and Bob were pleased they could open a dialogue and communicate with each other.  By listening without the emotion of anger, they created a win-win solution.  They felt empowered by the mediation process because it created a safe place for them to voice their concerns and come to a mutually agreed upon solution.     

(Adopted from “Listening to Conflict (Mediation Case Study);” the Seattle Executive Board’s ADR Consortium)

Mediation: A Positive Response to Workplace Conflict

All organizations have conflict.  You can respond to conflict with choices that lead to destructive outcomes.  For example, you can choose to ignore the conflict, which may lead to frustration.  Alternatively, you can confront a colleague angrily and that may lead to hurt and unhappy feelings or escalating battles.  Often, you may be able to work things out yourselves, in a positive way.  However, you may find that you need assistance in order to reach a constructive solution.  Mediation may be the answer.  Mediation is a process in which a trained neutral third party assists in resolving a dispute, or at least narrowing and clarifying issues, in a manner that is acceptable to both sides.  

Workplace Disputes

If you still don’t understand why your supervisor hasn’t promoted you or why you received a reprimand or if you feel that you aren’t really treated like the rest of the staff, and one-on-one conversations with your supervisor haven’t been productive, you may be interested in having a mediator assist you.   To learn more about mediating workplace disputes, contact Fern Kaufman in the  

Office of the General Counsel at 202-366-8067 or Fern.Kaufman@ost.dot.gov
EEO Complaints

The Equal Employment Opportunity Commission (EEOC) requires that Federal agencies make ADR available to employees at all stages of the equal employment opportunity (EEO) process.  On May 22, 2001, Secretary Mineta signed an order establishing the ONE DOT Sharing Neutrals Equal Employment Opportunity/Equal Opportunity Alternative Dispute Resolution Program.  The program, managed by the Departmental Office of Civil Rights, is open to all DOT employees and applicants for employment.  “Sharing Neutrals” means that the mediators are shared among the Department’s secretarial offices and operating administrations.  DOT employees, trained in mediation, serve as collateral duty mediators.  The program also uses other Federal or private sector mediators to co-mediate EEO disputes.   

If you believe that you have been discriminated against based on race, color, religion, sex, national origin, age, disability, or sexual orientation, or if you believe that management has retaliated against you for participating in a discrimination complaint process, and are interested in mediation, contact Beatrice Pacheco or Deborah Sherman in the Departmental Office of Civil Rights.  Ms. Pacheco can be contacted at 202-366- 1732 or Beatrice.Pacheco@ost.dot.gov.  Ms. Sherman can be contacted at 202-366-6159 or Deborah.Sherman@ost.dot.gov

 The Federal Aviation Administration’s
Office of Civil Rights has established a mediation program to resolve allegations of workplace discrimination and/or harassment raised through the EEO pre-complaint process. The objective of this program is to resolve allegations early and at the lowest possible level. If you are an FAA employee, contact either the Departmental Office of Civil Rights or Harnetta Williams in FAA’s Civil Rights Office at 202-267-5794 or 
Harnetta.Williams@faa.gov
The Transportation Security Administration is also developing a program to mediate EEO disputes.  

Early resolution as opposed to formal investigations and litigation provides a greater benefit to employees and the workplace.  These benefits include getting the dispute resolved more quickly in a manner acceptable to both parties, repaired communication, and reduced tensions.  Try mediation.  It may work for you.

5 Tips for Parties in a Mediation:

 Making Mediation Work for You
Mediation is the fastest growing form of ADR in the Federal government and you may be a party in a mediation session.  You may be representing yourself or your agency in a workplace, EEO, or procurement dispute, or in a civil enforcement case. Alternatively, you may find yourself a party in a landlord-tenant matter or divorce mediation.  The following 5 tips will help you to make mediation work for you.  

1.  Keep the Goal in Mind  

In mediation, you are trying to persuade the other party, not the mediator.  You can’t persuade someone when they are unwilling to listen to you.  Therefore, communicate positively, behave credibly, and listen actively.  Don’t threaten and intimidate.

2.  Listen
Mediation offers parties a forum to discuss their interests and find mutually acceptable ways to satisfy them with a problem-solving framework.  Listening to the opposing party offers insights into interests (why someone wants something) and can help you identify areas of agreement and trade-offs.  

3.  The Right Mediator
A mediator is a neutral person who does not have a financial, personal, or official interest in the outcome of a dispute.  The mediator facilitates discussions, opens channels of communication, helps distinguish positions from interests (what a persons wants, from why a person wants it), provides a reality check, and may assist in creating options.  The mediator should have received training and have prior mediation experience.   Don’t hesitate to ask about a mediator’s qualifications.  

4.  Have the Right People at the Table

The mediation process is most effective if the people at the table have both knowledge of the case and the authority to resolve it.  Knowledge of the case is essential in order for the parties to be able to discuss details, clarify misunderstandings, and recognize hurt feeling or breakdowns in communication.   Authority to settle is necessary to avoid spending long hours at the table only to learn that the proposed settlement requires ratification from a superior.  Unfortunately, knowledge and authority to settle may not rest in the same person, and it may be necessary to have multiple parties at the table.

5.  Prepare

Think about what your real needs are and what you want to get out of the mediation.  Think, too, about the other party’s needs and concerns.  Are there any options that might be acceptable to both of you?  Think about who needs to attend the mediation.    Is the person with knowledge of the situation the same person who has the authority to settle?  Decide whether your attorney should attend the mediation.  You are not required to have a lawyer, but may prefer to have one with you.  If so, discuss what your roles will be.  If not, be sure you have a clear understanding of what you can discuss at the mediation so that you are able to negotiate effectively.  

ADR AT THE FAA OFFICE OF

DISPUTE RESOLUTION FOR ACQUISITION
The FAA Office of Dispute Resolution for Acquisition (ODRA) is an independent office within the FAA Office of Chief Counsel.  It was established in May 1996 as an integral element of the FAA’s Acquisition Management System (AMS), which, pursuant to the direction of Congress, was developed as an alternative to the standard government acquisition system.  Under the AMS, the FAA ODRA functions as the sole administrative forum for bid protests and contract disputes arising from or related to FAA acquisitions.  Recently, the Transportation Security Administration (TSA) delegated authority to the ODRA to provide dispute resolution services to TSA in designated cases.

The AMS contemplates that the primary method of resolution to be used by the ODRA will be ADR, and, consistent with established DOT policy and an ADR Pledge executed by the FAA Associate Administrator and Chief Procurement Executive, the ODRA is committed to using ADR “to the maximum extent practicable.”  The ODRA staff has extensive experience in public contract law, including the prosecution and defense of bid protests and the litigation of contract claims. In addition, all have received mediation training and have had significant experience in procurement related ADR.  
At the beginning of every case, the ODRA Director appoints a Dispute Resolution Officer (DRO) to discuss with all parties the use of ADR and available ADR options.  In each case, the ODRA offers parties a wide variety of ADR techniques, including mediation, neutral evaluation, mini-trials, and arbitration.  The ODRA provides the parties with a variety of methods of choosing a neutral, including neutrals employed outside the agency.  The ODRA also offers the services of its own DROs as ADR neutrals, at no cost to the parties.  Although the ODRA itself initiates a discussion of ADR, the parties’ decision to participate in ADR is strictly voluntary.
From its inception in 1996, a total of 248 cases have been filed with the ODRA, including 171 bid protests, 68 contract disputes -- including 1 TSA contract dispute -- and 8 applications under the Equal Access to Justice Act (filed by small business entities that have prevailed in ODRA adjudications).  The ODRA has resolved a total of 243, and, of the 243, a total of 158 -- or 65% --have been resolved by means of ADR; 58% of all bid protests, and 86% of all contract disputes.  

The type of matter handled by means of ADR has varied considerably, ranging from relatively small contract claims of under $100,000 to large, multi-million dollar claims.  For bid protests, the ODRA has used ADR to resolve acquisitions with relatively small contract values as well as very large acquisitions valued at more than one billion dollars.  In addition, the ODRA handles other matters, either non-AMS related contract disputes or matters that have yet to be submitted to the ODRA as formal contract disputes, through consensual ADR.
The results of surveys conducted by the ODRA reflect a very high degree of satisfaction among those who have participated in ODRA-administered ADR.  On April 16, 2002, the Office of Management and Budget formally recognized the FAA as having an “Outstanding Procurement ADR Program,” designating the FAA as a recipient of the 2002 Office of Federal Procurement Policy (OFPP) Procurement ADR Award.   More information about the ODRA -- including its delegations, guide, procedural regulations, sample agreements and case decisions -- can be found on its website at http://www.faa.gov/agc/odra.html

Training Opportunities

Looking to enhance your leadership competencies? Want to resolve conflicts in a positive and constructive manner?  

The following courses may be of interest to you:

Alternative Dispute Resolution: Innovative Conflict Management OPM Eastern Management Development Center (February 24-28, 2003; September 29, October 3, 2003; Shepherdstown, WV)

For additional information see: http://www.leadership.opm.gov/content.cfm?cat=ADR
Conflict Resolution Skills: Positive Approaches to Difficult People: A Practical Course Towards Positive Outcomes

OPM Western Management Development Center

(March 24-28, 2003)

http://www.leadership.opm.gov/content.cfm?cat=CSR-PADP
Closing Thoughts

“When people within an organization agree for the wrong reasons – whether politeness, following a misguided lead, or fear of making waves – it’s even more counterproductive to the organization than conflict.”   Jerry B. Harvey,  “The Abilene Paradox” 
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Editorial Board


�
DOT ADR Update is published quarterly by the Department’s Dispute Resolution Council to eliminate barriers to ADR use by providing information about ADR and making ADR opportunities and resources available to everyone.  If you have used ADR and would like to share your thoughts about the experience or have any comments or suggestions concerning DOT ADR Update, please contact:





Judy Kaleta at 202-493-0992 or by email:  Judy.Kaleta@ost.dot.gov


Fern Feil Kaufman at 202-366-8067 or by email: � HYPERLINK "mailto:Fern.Kaufman@ost.dot.gov" ��Fern.Kaufman@ost.dot.gov�


Judge Eileen Fennessy at 202-266-4305.   





For additional information about ADR in DOT, visit � HYPERLINK "http://www.dot.gov/adr" ��www.dot.gov/adr�.

















Please be advised that on Monday, November 18, 2002, the ODRA relocated to the Federal Aviation Administration


Headquarters Building, 800 Independence Avenue, S.W., Room 323,Washington, DC  20591.  The telephone number for the ODRA Offices is (202) 267-3290.  The ODRA facsimile number is (202) 267-3720.
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