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 Dispute Resolution

  Council

Talk About It 

The purpose of this feature is to help DOT employees better understand the types of workplace issues that are mediated and how mediation may help employees resolve conflicts that cause them to feel angry, hurt, or frustrated and that hinder their job performance.
From the first day Brieann stepped into the office, Wilma dumped her frustrations on Brieann’s ears. There was the supervisor who held a grudge against her and discriminated against women. There were her hopes that the new supervisor would soon change it all for the better. Then, when a man was promoted over Wilma, Brieann heard about that, too.

Wilma considered the man, her new team leader, less qualified and lazy. This resulted in many shouting matches between Wilma and the new team leader. These bouts made Brieann uncomfortable enough to turn to her supervisor, a new employee who she hoped could settle the surging discontent. The supervisor followed up by consulting with a human resources representative, and together they decided to call a meeting between Wilma and Brieann. For some reason, according to Brieann, the supervisor and the human resources representative addressed the problem as a dispute between Wilma and Brieann.  The result was a discussion centered on problem solving how Wilma and Brieann could communicate that they did not want to be bothered with complaints and how they could more appropriately greet each other at work.  Brieann and Wilma tried redirecting the discussion on the issue between Wilma and the team leader, but neither the
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Talk About It (cont.)

supervisor nor the human resources representative would address it. Ironically, the meeting began generating friction between Brieann and Wilma.

Simple miscommunications or misunderstandings resulted in arguments between the two women. Wilma would ask the supervisor to intervene and mediate the problems, but the difficulties became so intense that the supervisor strongly recommended they enter the mediation program. According to Brieann, if they were unable to reach a mediated agreement, the supervisor had told Wilma her job could be impacted.

After explaining the mediation ground rules, the two mediators opened the discussion to Brieann and Wilma. According to Brieann, Wilma immediately launched in by explaining her relationship with her previous supervisor, how management would not address her complaints, and how a man who she had trained was promoted ahead of her. Brieann was relieved when Wilma explained the problem. “It was like, ‘I didn’t just lose my mind.’ It wasn’t really a personality conflict between me and Wilma,” Brieann said.

Brieann followed Wilma’s explanation by relating how she had attempted to help Wilma by talking to her supervisor, who, along with the human resources representative, overlooked the true conflict – the relationship between Wilma and the new team leader. The mediators had the two women discuss their feelings about the situation to help them develop a clearer understanding. “It felt good now that someone was able to hear that Wilma was just overwhelmed with all this mess,” Brieann said. “It was making it very hard on me, and Wilma knew that, but she couldn’t convey it to me. But it was like, ‘It’s OK. I don’t hold anything against you for it.’”

The mediators proceeded by asking them to consider devising an agreement. And while it seemed odd to Brieann that two people not in conflict should craft some agreement, she and Wilma did. They agreed there was no personality conflict between them, and that if Brieann did not want to listen to Wilma’s problem, Wilma would respect that. Collectively, they also discussed how Wilma could work through her dilemma. They determined that if Wilma was unwilling to submit her concerns to her union or affirmative action – Wilma felt it was a discriminatory situation – then she may want to search for a new job.

“The good part about mediation is that we were able to express, ‘There’s no personality clash here,’” Brieann said. “The real nitty-gritty of what was going on was able to be expressed. We were able to talk. She was able to listen. And, I was able to listen. The pressure had been taken off me through mediation because the mediators heard, ‘It’s not a personality conflict. It’s not about Wilma or Brieann.’ I could breathe easier.”
(From “Opening Curtains: Portrait of Five Disputes Mediated by the Minnesota Workplace Mediation Pilot Project”; Written by David Sáez, M.ED. for Minnesota Alternative Dispute Resolution)

FTA Developing Mediation Program

The Federal Transit Administration (FTA) recently convened a task force to create a mediation program.  Mediation is one form of alternative dispute resolution (ADR) where a trained neutral third party assists in resolving a dispute, or at least helps in narrowing and clarifying the issues, in a manner acceptable to both parties.  FTA Deputy Administrator Robert Jamison authorized a Mediation Task Force consisting of Headquarters and Regional employees.  The Mediation Task Force has received basic ADR awareness training to better acquaint them with how mediation works.  FTA believes mediation will benefit all parties by allowing them to make their own decisions rather than relinquishing control to some other official.  Mediation is usually quicker than other complaint processes, and can be more cost effective to FTA.  Even if the dispute is not resolved, mediation will help the parties simplify the issues and enhance communication so that litigation proceeds more rapidly and is more focused.  The respectful atmosphere that the mediation process provides will typically foster better relationships, communication, and solutions.  The Mediation Task Force is developing an ADR Order and will plan future training for managers and employees.  The program is still in the developmental phase, but once organized, it should be a considerable benefit to FTA.  

Partnering in Procurement

In order to replace its aging ships and aircraft and improve communications and information sharing, the United States Coast Guard (Coast Guard) awarded the Deepwater contract to Integrated Coast Guard Systems, a joint venture of Lockheed Martin and Northrop Grumman (the contractor).  The contract required the Coast Guard and the contractor to enter into a partnering agreement.  The purpose of the partnering agreement is to provide an environment of mutual goals and to establish methods for managing conflict, solving problems, and avoiding claims.

The partnering agreement focuses on two areas: the conduct of integrated product teams (IPTs) and issue resolution.

IPTs are comprised of Coast Guard and contractor members and are intended to facilitate contractor decision-making and limit government intervention to the most important and contentious issues.  The partnering agreement defines the roles and responsibilities of the IPTs.  The contractor charters, leads, and manages the lower and mid-level IPTs that function on a daily basis.  Coast Guard IPT members serve as customer representatives on these IPTs to convey knowledge and expertise on Coast Guard operations and to coordinate with other government organizations.  However, the agreement clearly precludes Coast Guard IPT members from directing the contractor, or “disapproving” IPT decisions or plans.  If there is a disagreement over the scope or proper execution of a delivery task order, Coast Guard members can escalate the matter to a high-level joint IPT for resolution.

Because some issues may not be able to be resolved through lower and mid-level IPTs, the partners agreed to dispute elevation procedures, a series of steps of increasing authority and increasing formality within the partners’ chains of command.  If a dispute cannot be resolved to the satisfaction of either partner, the partners have agreed to use additional ADR techniques, rather than resorting to litigation.  

The protocol does not limit the partners to any particular type of ADR.  The partners realize that the optimal technique will depend on the circumstances of the dispute, which are too various to predict.  However, as guidance, the protocol describes the three most likely types of ADR techniques: mediation, neutral evaluation, and mini-trial.  It also lists the circumstances that enhance the possibility that ADR is a suitable means of resolving a dispute, e.g., that the claim is considered to have merit, but the value is in dispute or that strong emotions would benefit from the dispassionate presence of a neutral evaluation.  Although the protocol leaves open the selection of an ADR neutral, it states a preference for the U.S. DOT Board of Contract Appeals.  

As an attachment to the Partnering Agreement, the ADR protocol affirms the policy of the partners to use ADR “as an alternative to formal litigation whenever such an approach reasonably may facilitate dispute resolution.”  If ADR is not successful, the partners agree that a Contracting Officer’s Final Decision “will be promptly pursued” in accordance with the formal Contract Disputes Act process.  The intent of this provision is to avoid festering disputes that poison the relationship.  Disputes should be resolved without litigation if possible, but always expeditiously. 

FMCSA Decides to Arbitrate Certain Civil Penalty Cases

The Federal Motor Carrier Safety Administration (FMCSA) proposes to use the alternative dispute resolution (ADR) technique of binding arbitration in civil penalty forfeiture proceedings in which the only issues remaining to be resolved are the amount of the civil penalty owed and the length of time in which to pay it.  Binding arbitration is the ADR process most like adjudication.  In binding arbitration, the parties agree to a mutually selected decision maker to hear their dispute and resolve it by rendering a decision that is binding on the parties.  Like litigation, binding arbitration is adversarial, but differs in that it does not require conformity with the legal rules of evidence and is conducted in private.  FMCSA will not agree to arbitrate cases that require interpretation of the regulations or analysis of important policy issues.  Binding arbitration will be implemented to provide more efficient and effective resolution of the large volume of adjudication cases that are now before FMCSA's Chief Safety Officer.  The Chief Safety Officer will determine if a case is appropriate for arbitration and notify the parties in writing that the case will be referred to arbitration with the consent of both parties.
FMCSA proposes to use a form of arbitration referred to as “Night Baseball.”  Under this format, the arbitrator will determine the appropriate civil penalty without knowledge of the parties’ proposals.  The actual award will then be the party’s figure that is closer to the arbitrator’s determination.  The process for reaching the final award will be as follows: Each party will present evidence supporting the penalty it considers appropriate for each violation and the case as a whole.  Evidence will be presented in accordance with the procedures established by the parties within the Arbitration Agreement.  No evidence shall be offered or accepted concerning whether the violation(s) occurred, as the parties concede the violations as a condition of arbitration.  Neither written submissions nor oral argument will contain any reference to the amount of the civil penalty proposed by the party.  At a time specified by the Arbitrator, each party will present to the Arbitrator and to the opposing party a sealed envelope containing the amount of its proposed civil penalty for each violation, a total penalty for the case, and, if necessary, a proposed payment plan supported by the evidence.  Before opening the envelopes, the Arbitrator will determine the appropriate civil penalty for each violation and the total penalty for the case.  His/her determinations will be provided in writing to the parties.  The Arbitrator will then open the envelopes and select the civil penalty closer to the Arbitrator’s determination.

For the FMCSA Guidance on binding arbitration go to: http://dmses.dot.gov/docimages/pdf85/238364_web.pdf
For the FMCSA Federal Register notice go to: http://www.fmcsa.dot.gov/rulesregs/fmcsr/final/Binding_Arbitration.htm

Environmental Justice Grant Program 

In Fall 2003, the Environmental Protection Agency (EPA) Office of Environmental Justice will review applications for the first Environmental Justice Collaborative Problem-Solving (CPS) Grant Program.  The purpose of the Environmental Justice CPS Grant Program is for EPA to provide financial assistance to community-based organizations who wish to engage in constructive and collaborative problem-solving by utilizing tools developed by EPA and others to find viable solutions for their community’s environmental and/or public health concerns.  If your office is working with a community on environmental justice issues, this grant may be available to the department.  There will be 15 grants awarded by January 2004.  All awards will be in the amount of $100,000.00 to be used over a three-year period.  


Examples of community-based organizations involved in successful environmental justice collaborative problem-solving partnerships can be found at: http://www.epa.gov/compliance/environmentaljustice/interagency/index.html.


For more information call 1-800-962-6215 or visit the EPA website at: http://www.epa.gov/compliance/recent/ej.html.

Conflict Management Skills for Managers Course

On May 15, 2002, President Bush signed the Notification and Federal Employee Anti-discrimination and Retaliation (No FEAR) Act.  The No FEAR Act is intended to improve Federal agency accountability with respect to discrimination and whistleblower laws and to increase Federal agency compliance with those laws.  In addition, the act includes a provision expressing a “sense of Congress” that Federal agencies should ensure that managers have adequate training in the management of a diverse workforce and in dispute resolution and other essential communication skills.  In addition, the department’s human capital plan lists conflict management as a first-level competency for all supervisors, managers, and executives.  Therefore, to provide managers with dispute resolution and communication skills the Department of Transportation’s Center for Alternative Dispute Resolution, in conjunction with the HHS Office of Dispute Resolution Specialist, is offering a Conflict Management Skills for Managers course.  

The goal of the Conflict Management Skills for Managers course is to enhance communication and problem solving skills of participants to help them become more effective managers and to familiarize managers with the benefits of mediation and alternative dispute resolution.  At the conclusion of the course, participants will have better listening and communication skills, have practiced and used proven approaches to resolving conflict, have a toolbox of techniques for effectively dealing with conflict, and understand mediation theory.  

The course uses a variety of learning vehicles, including lectures, videos, simulations, and participatory role-play exercises.  Lectures are followed by opportunities to apply new concepts and skills to concrete real world situations.  Performance is then critiqued by experienced neutrals, providing valuable insights and opportunities to enhance skills.  In addition, students receive a course manual that includes a step-by-step problem solving approach.

Training Opportunities

Looking to enhance your leadership competencies? Want to resolve conflicts in a positive and constructive manner?  The following courses may be of interest to you:

Alternative Dispute Resolution: Innovative Conflict Management 

OPM Eastern Management Development Center (September 29 -- October 3, 2003; Shepherdstown, WV)

For additional information see: http://www.leadership.opm.gov/content.cfm?cat=ADR
Conflict Resolution Skills: Positive Approaches to Difficult People: A Practical Course Towards Positive Outcomes

OPM Western Management Development Center (November 17-21, 2003; Denver, CO)

http://www.leadership.opm.gov/content.cfm?cat=CSR-PADP
The Department of Transportation Center for Alternative Dispute Resolution, in partnership with the Department of Health and Human Services Office of Dispute Resolution Specialist, offers ADR courses. 

The following courses are currently scheduled:

Basic Mediation Skills

Department of Transportation Headquarters (September 23-25, 2003)

Conflict Management Skills for Managers

Department of Health and Human Services Headquarters

(October 21-22, 2003)

Transformative Mediation

Department of Transportation Headquarters

(December 2-4, 2003)

For more information, or to register for any of these courses, email: CADR@ost.dot.gov
Closing Thoughts

Peace is not the absence of conflict but the presence of creative alternatives for responding to conflict – alternatives to passive or aggressive responses, alternatives to violence.




Dorothy Thompson
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�
DOT ADR Update is published quarterly by the Department’s Dispute Resolution Council in coordination with the Center for Alternative Dispute Resolution to eliminate barriers to ADR use by providing information about ADR and making ADR opportunities and resources available to everyone.  If you have used ADR and would like to share your thoughts about the experience or have any comments or suggestions concerning DOT ADR Update, please contact:


� HYPERLINK "mailto:CADR@ost.dot.gov" ��CADR@ost.dot.gov�


Or call 202-385-CADR (2237)





For additional information about ADR in DOT, visit � HYPERLINK "http://www.dot.gov/adr" ��www.dot.gov/adr�.











For more information on attending a Conflict Management Skills for Managers course or sponsoring a course in your organization contact the Center for Alternative Dispute Resolution either by phone at 202-385-CADR (2237) or by email at �HYPERLINK "mailto:CADR@ost.dot.gov"��CADR@ost.dot.gov�.





For more information about the FTA’s Mediation Task Force contact Lisa Gilmore, FTA Staff Advisor, 202-366-4114.
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